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Before the 
FEDEUS,  COJi3qUNICATIONS CORIRIIISSION 

hVarhdngton, D.C. 20554 

i n t  rkbs Matter ni  
) File Nos. 0001 988156 and 0001988415 

P 9 3 , i ~ i i i @ o ~  

1 
~ r i i ~ l  

Mari Tki, 5outine1-n Pacific, Bnc, ;:ncl 
hk.l a--i TEE V(~'cssl-hern Paci fk, Inc 

f 
Xeqties: for Viaiver of 14art !30 Rules 1 ~ 1  

Peraalit hise of Maritime %~n:c~unz:~es fiir 1 
PIPvare idand Mobile Radio d'onm I I L ~ ~ I : :  I ~ ~ O I ~ S  ) 

To: 'The Commission 

OIBPOSBT1ON TO -. APPLICATION FOR REVIEW 

I11 iiccordanse wrth 'Sccreo~a 1.1 Z 5a tli of tlae Federal Gommuniciitions Commission's 

a ('omm~ssaon) rules. the Nac~onaE T e l e c o ~ r i ~ ~ ~ ~ ~ ~ ~ ~ c a t i o n s  and infonltatisn Adm~nistration (NTIA) 

: i q ~ t ~ t ~  that the Comm~ss~on iieriy thc ,4,~plrcation for Review fded by PacifiCorp challenging 

rFs 9.ll-y 10, 2006 Older issued i r i  the akbo.ie-captioned matter by ihe Chic;f, Public Safety and 

i:nt~cai Xnri-astruccure DIV~SIO~: .  \Virele%~ -felecommunications Bureau.' NTIA initially filed a 

iPstitmn lo Deny the subjeci ;ippllcation+; necause they would cause interference to frequencies 

a:>e$ t'ol Aisaomak~s Identification Systeqr ( M S )  operations.' Sirlce ~har  hme, the Cornmission 

designated VHF Channel 87B. 3 f~eq~lc,.~t;y at issue in this mattcr, exclusively for AIS 

Jn re b;"ac~fi{~or?; i ; t ~ i :  .\.f;i~.:To2 Soiii)iii!fi:i~! i%ij,fic, Inc. (rricl itkcu.iTc~l Vc)~-thern P ' N c E ~ ~ c ,  1177~. Re~lziest for 
Wrrlver oi'Pii1.i. 80 Rlr/cs ro P ~ t . t ? l i ~  C'i!; ojr!i,larilii!it> F~.eq~~encic.s~for Pvivrrie Lilrtti ~W;<>biie RarJio Cbmmunications, 
- , . ~  
i,r:e 5 ~ ) s .  1?001989 156 and OCr01S)884 15. DA 0 6 -  i 2 1 1  (rel. July 10. 2006) (the "Clrder''). 

S. ~1 Lc6ter dated Julv O 2 ~ ~ 0 ' ~  from f rc \ lr~ck K Wentiand, ~tssocidti: Adrntn~rirator. Office of Spectrum 
:d~na::en:ent NTIA to Carhesine \ei\iel. Acting ( he:. \T\.  rel less ~ele~orrn11~~11:~3tlon~ Bureau: (Petltlon to Deny) 



~ . I ~ ~ T ~ : I ( ; T E L ~  For this rcasons d~scussecl oc. law, arid explained more h l l y  in the attached letter 

kom ;l?e Lllited States Coast Ciu,~rd (C'vas: (iuxd), PaciGCorp's AppIlcation for Review should 

N7 %A takes th:s opportianirj to 1 c r teratc its concen? over the i jse of waiver requests to 

~ a l l o c a i e  ;?eq-r,~encies. i3aciiil O P ~  rcqt~csls a waver of the maritime rcg:rlations in Part 80 of the 

('oul~ni:;sion's rules to tern-lie 31: 1.3 tfep10 jki:ld mobile operat~ons under F'arl. (90 of the 

C " o n l i - i s i  rules. hTL4 cal;-ns~ders si~cia waiver requests as ail afteinpt to circumverlt the 

1",'C's 1ulemak:ing process bv ~-e;EIt~catrn~; spectrum through tbc Counrnrssion's waiver 

nrocednres. ihs noted rn i l~e  Petition to Ilt:ny, a grant of the requesied waiver amounts to an 

ir:~pemissibie reallocation oCtl3cse freclr:c~acres fiom their primal-)i n~ar~lrrne purpose to Private 

1 and Mobrfe Radio fPk"lfR1 us(:, As s t l ~  !I, the waiver request g;reatly cxceecls an ad hoc 

e:~ce;,tinn lo the llrle lor which ;I rule wais-e-i can be authorized 

t%acrGC'orp's Appl~ctitnii~r ibr Revrt:?~ also fails to recognlre the Commission's rules that 

jlcrmnt certain eupnrte presen~a~lons from thc Federal Go-\.enil~ient, Specifically, the rules 

c:;erryt pn:se~statiot-ns to or tror,~ iin agt:na*j7 cr kranclr of the Federal Gtrkrement that involves a 

3-satter over which that agency ,rnd I l~e (::>tnn?sission share j~uisdictnon. TCTIA manages and 

:rilthori~es rile U.S. C;uvem;~ren~'s use a 1' he radio spectrum and, as such, shares jurisdiction 

' S- L' ,%ri.,endment of tiic cC rtwmsslon s itules Regardr~lg Maritime A,ltomatic ldentrficatlon Systems, 
i j i ~ 2 ~ 0 1  and Ordtv / in i f  i;u? thsv horrci. ofP~~);?>$i* . i  RlfIc~l~uXzng cinri Fozcrth ~ / C ? ~ I C ~ T U ? ? ~ E ~ I T Z  O ~ I ~ I O M  a?zd Order, WT 
J>f,ckc; No. 04-344. Rhf-10821, PK i l t~rhe t  h'o 'Y1-2j7. FCC 06-108 (re1 Jui) 24, 2 0 0 6 ~ .  

Slat. 1,etter to FJodrlck Ih $5 vi-~tlaitd, A ,sot-late Adm~n~s t ra to~ .  O ~ t k e  of Specllum Management, NTIA 
:r\un .'?scph T) I-lzrsey, Chief, Spc;tr7i;1:1 Man2:;vrrienr Div~sion, U S Coast Cruard, Department of Homeland 
tG cur:ry jr2u:;u~t 24, 2006). 



-with t t~c  Cumtnissio~l o\ er ~ l te  rCgu2atirrr (7 f  311 of tlie nation's a~~waves. ' '  Any presentation to the 

f.:gm~n~ssitun regard~ng the use oI rnanl.lluc frequenc~es is therefore exempt under the 

C'i_7193rrl1s~ion~s p)lL:lf"lr' ~ ~ i l e s  

Fon the reasons stated aoove, arid more frilly addressed ilk the. attachcd letter from the 

i 'i3as: Ci~lard. NTiA resyecf~ihi-y. ~lrges ihc Ccammission to deny I-Zd~~fiCorp's Application for 

!<ev~c% 

., obn :i4 R. I<r:rrc;uer 
Actir,g Assistant Seereta121 firr 
c-om~nunicatrons and Bnforna~io-c~ 

National Telecan-amunications and 
Illfonnation Adm illlstration 
U.S. Depaflmer-kl of %Sornmerce 
Roorm 47 1 J 
140 1 Constitution Avenue, N. W. 
Washington, DC 
(202) 4532-1 8 16 



j, ted ~ t a i e s  
U.S. Depaflmenk of 
Homeland Security 

Coast Guard 
2 1 O(J Second Street S W 
\Alasn~ngton DC 20593-0002 
Siafi' Symbol CG-622 
Phone (202) 475-3556 
Fax (202) 475-3927 
Ernail Joe Hersey@uscg mil 

2410 

Aiigll'it 23. 2006 

Ya/ls, Fredr~ck. K Wenblarld 
A>soeiare ,4cim1nlr,'trator. i )fl:ce of 5p~~ctrr im Management 
X;ltlc>nai Frelr:coirmlnu~~:cation\ ;arid Iniitr;:?atron Admi~~istration 
Hcrhdrt C, Hoover Burldit~g 
14'' and C orrstitution Aven:ks "1 W 
U'sslnin::to,rl. D.C. 20230 
Dear Mr %&entiand: 

W e  r rv iwee  the "'Application 1 or Re, i:\n' !"'AFR'R'*) submitted b j  I'acifiC orp in connection with 
4 h k b  FCC Ilecis~ttn to granl the ji%citiCori+ applicatio12s and warier requests pursuant to certain 
coi-idi~iorrs the i,iSCG fourlcf ace:ptabic. 1~ast as the CJnited States Coast Guard ("USGG" or 
"Y Cart (;uard") was oppostd lo the n2:i.i ;r rccjuests, it is similarlj oppo~ed to the AFR. 

Tia: l ISt'h; lC, opposed to ine < i t  Bi filcci 9 1I"aclfiConp challenging the S ~ i l ~  10. 2006 Order issued 
b) the Chrcf, Public slid ('r~tical Ii~f'rastructure Division, \&irsiesb rfelecommunications 
B ~ ~ r e a i ~  ('"iAr'V3").' Pacitxl?vrp'\ iappitcn11oa.1 Ibr Review shoulci be cjummarily dismissed or, in 
tl-rz aller~arrve. denied t'he Vv 1 BB's aclic in I r l  this proceeding was proper ; is it deemed that the 
p ~ b l i c  interest i v o ~ ~ l d  be S C ~ C ~ ? .  13y p i i * ~ i ~  g limited conditions on the grant of multiple waiver 
requests In o-der to protect thc sore pul-j)i7se of the subject internationally allocated, 
mter~~atr~rnalay interoperable, ii.i%qucn,:it % :  10 promote the safety of life and property at sea and on 
~ 1 1 ~ g .  natiun's ~kaleruayo. 

I, PircifiCsrp's Appiiication For Review i s  Procedurally Deft:ctive 
Because PacifiCorp's ,4FR fail4 10 C O ~ C :  ,ely and plainly skate the qarestions presented for review. 
falls to state with paprictllarie the respi.1. I ;  in which the action taken by the designated authority 
sht mid be chdnged, ancl fail.; a;, state t l x  :i~rjn of relief soilght, it i~ procedurally defective 
pursuan'to the requiremer-tts pf d 1.1 1 - i  < r F  tlwe rules and should br. svmlllanly dismissed. 

Prirsuant to S 1.115 ~ f - t h e  -t h&.t('-+ rilles ;rn application for review nli4st: ( i )  co11cisely and plainly 
state rhe duestions presented r review ' ( r i )  state with particularity the rc-spects in which the 
nctiori taken b) the de3ignaleil authorirk yho~lld be changed;' and, (iiii state the form of relief 
soilgi.it.' 111 the subject Order. lite WTT3 granted in part, and dismissed in part, PacifiCorp's 
in~lltlple ~s,aiver requests. The C'ornmi txcon granted the assignment appiications for the requested 

I I ; !  r e  f'a:ijiC'vrp cxild \lirr~ii'E!. Soi!riiei.r? I'r:c:fic., !r~i:. irnd .\locrr.ilEL ~vbrtherrj Pcicjfic. lizc. Rec~ztest.fot, If'aiver of 
Pert 80 Rules to Permit i :sc 91 Lluriiinre i.keqi?c trc.ies.for Privntc Lunil'IlfohiIe iZcrdio C'~nmiltriications, File Nos. 
90G1988! 56 and OO01985415, L P t l  06- 1414 ( s r l .  .Tidy 10, 7006)(the "Order."). 



Srcquencles' and the rriult,pie co averc; ~~t'r'anlt Xi) of the rules to permit private land mobile radio 
I,."8JLblR"'i operation5 a n  ViJF Public Coajt J'"VPC") speclrurn to be govclned by Part 90 of the 
rules. as opposed ro the IV,iririn-e Part 88,' r~ale5, an areas nlorc that 20 mtles from the Pacific 
Cc eail aind t1.e C ~ ~ I ~ ~ r n k ~ l i l  R I V ~ T  on the cx.prcs\ condition that no laiteriere~~ce is caused to current 
$or fiaurc marine zonalriiin I;;ICEO~IS;.' 

l r ~  its Application For 3e.l ieu, I'dcitlb^s::~ dues not present an) questions %or review. PacifiCorp 
p ~ r s ~ n t s  Imrgllment heajings ar~d argumestts. which could answer rertctin questions, but no 
q~lesliolrs arc "conc i~e~ \  and pl~lniy s"r,it**dq' in accordance with tine i~rler. I'he rules require that 
qncstioni; be presented so that fhe Coir~n~rssion and other parties to the proceeding are not forced 

i 
t o  'gdess" what the 41% . 3  ra:q~lestlng Moreover. In its AFR. P;iciiiCorp states that the 
Ct.~mmi>sioii*s '"Order must by reverse\! ;,nci PacifiCorp's applications and waiver should be 
g-snied ~s filed." "3ecause the Comi~  iy-ion granted the license assignment applications, and the 
Cr i rn~~~i~~s i i tn  granted the n~ultij-+re rule t,b,iivrrs. subject to certain csondialons, 13acifiCorp's AFR 
ncntlltr state: "with pa-ticdIal i t" the rb:%cects in which the action taken h! the designated 
a~:lh'rit:: s i ~ c ~ l l d  be changed ilor the l c r r r i  o k  relief sought. PacifiCorp seems to be requesting the 
~rr~possible - if the C'o~rr~n~ssioli.~ Qrdi'i 1s reversed. as requesteij. it ~ . o u l d  not be possible to 
grant the apj~iiic~itlons ,tnd i-uli  v,aiverts. Curllaerrnore, it is uncertain from a reading of 
PxlhiCorp 5 AFR nhat  it$, posia:on is thr condition that its co~~l l~ l~ ln~ca t ions  not cause 
inlerterence "0 present or future i~~alirlt: \ on~rnunicatlons. Fhe Conmmisrron might be able to 
infer that PacifiCorp i s  opposed to thdl ~~~~ncl i t ion,  but the positior~ is by nc) means clearly stated. 
Wtiilc the d. ommlc,ilor; rntghr ht: able 1~ venture a guess as to what PacillC'orp is actually 
requesting in its AFK. the rirles were d:.,tgned tci avoid such a guessing game when they 
sprcijlic,ijly provide ti-~~lt 111e AFK shall ~oncisei] and plainly state with particularity what the 
A FR 1s reqrlesting 

In Dr~xl-..4- Page, h r ? c  ), the ~l:orr-rrriis.;ioas iaaiiieated that an application for re\ ieu that did not 
;cnforrn m. ith tj 1. i i 3 of t l~ l :  rules s h o ~ l ~ i  be dismissed. This was based 011 the  commission"^ 
st,itement ill h:ZA t'P Legc? Llere~?.se ~ . ' t ~ n i ~ ' "  where the Commissicri~ found that the application for 
re!, iew undei consider~~tion presenred 01114 generalized arguments arid ic,sut:s for review were not 
"~3ltdd with paTtic~llarity." While the I ommissaon ruled on the nnerits in tnat particular case, it 
Eave clear drrection concerr~ing the f i l i . 1 ~  of applications for reviem: ""In thc future we will Iook - 
nrlh extreme disfavor ~ p o n  appeals to i?az C'ornmission that are fc?nl~u%ated in such a generalized 

' /  1 
manner. 

' 7'he grallt esc!udcd Chani~cl &7B, :ir! :'tuta~;~;iiic identitication System (.'AISP) frequency; however, PacifiCorp 
states that fir is 11ot challenging shis :xciusion. ,?e,. PacifiC'orp AFK at p.5,11.11. 
" Order, $ 12. 

bt?l:t. .4;1,4(1!' L2gill i)c&nt. i'iwi.il, 45 RR 2d ; 7:.5 ( 1979) n.7 ("7'he requireruents that applicants state with 
paric~iiariry the: basis for szekinp Goinmissinn re$ iew prsvides important proccdcrai protection to opposing parties, 
s i ~ c e  they ‘ire thereby afforded rf:ason;ible n ~ t i c c  of tire basis upon which to formulate their own arguments to the 
Coanmisslon.") 
3 pnci:" ticlorp AF'R at 2. 
9 7' 

, .? F.CI.C'. 2d -1-32 (1980'9. 
'"55 Rih Itl i 505 (1 979) 
!! 1 /:i a t  n.7. 



Tk 2 IZFft is ;~lso defec-rve with ~ 1 d t ~ o ~  lti) allcgiitions of impermi~sible c~ parle contacts. The 
Corn?nissis?n'.; en pclr*tc- rm1r.s provide, :it : 1.1214. that. 

Any partv CI pr ,~ceec~ i~c  . . \tho has substantial reasori 1,) believe that 
<ins/ vioiatrt 111 ( f this sui.ir.:~rt has been . . . commi~red saiall promptly advise 
the (4d'flce Jr diCizera! (_ ~ , n i c l  in writing of all tlire facts and circumstances 
nhich are Itnoi.tn to h ~ n  i r her." 

O'\.i/vously il'PacifiCorp beiiever il~ai ,In r~rspermissible exparlc contact vpas made, the proper 
pc tccdure rs to notitj the I;erlerdP C 0 ~ r l i ~ 1 . s  office. not to iile an M R .  Felrthermore. the 
a~~wcpria te  remedj for t i(-~iat~or~ of the i i prtrie rules is disqualiikation lioln further 
g: itizip;?rion in the proceeti~ng have I! e oflending partj's clam1 drs~nissed. denied. disregarded. 
+r atheravlse adverse14 afie~ted.  'I' A , r#,laiion of the cxparte rilles does not mandate the 
reielsal t i t  d Conllnlssi~n Clraier as reqdi-sted by PacifiCorp in it?, ZFK. Accordingly. the AFR is 
not a r ~  arjproprlatc vchicle to ~ l l z g e  e i  r78g~rtrc rule violations, nor i b  the remedj requested by 
PnclfilJorp for the alleged vicjl:ition a p i ~ t ~ ~ p ~  late. This provides yet mother reason why the AFR 
shliirld be ii~mrnarlly diirrrrssed as proa,ctiuraliy defective. 

2, hlaritime Frequencies and Pd_,NER Operations 
Pea:iiiCorp had requested a complex 5eri :s r t f  rule waivers that were grantcd, with some 
1in:itaticzns. PacifiCnrp reque3rtd wall/er c)t the follo\\ing rule pmvisiouc;: 47 C.F.R. $5 80.105( 
genelral ,,bligatiorks ofcoast stat ons). ?*( I  i00 (inlercommunicatim with strlps and aircraft), 
80 123 (affording priority t t ~  iilarine cofii*nunications, tra~ismittcr pnner and height limitations). 
80.203 requipment cert~liczit:rtn~a~ ;itad byeratiivs,, 80.2 13 (modulation requirements), 80.371 
(pribllz correspondel-nce frtr.quenciesl aaad *';any additional Part 80 provisions the Commission 
deems necessary ln order L(. zlperare tll; !+ey~tencies in a nlanner conststenf M ith its current Part 
90 licenk~s."~' 4% ex itienxd i.;~ rts film::, PacifiCorp desires to cperate Part 80 stations as Part 
9dR srcltinnr, riot onl) nrr areas thzt are gztie;raphically removed frlnln the Pacific Ocean and the 
Colulabra River. but also ~ i p  lo aa~d nnctii:iing approximately 450 niiles of heavily traveled 
Pzcific cotastinne and the Coirra-r?bia Rile!, whicn includes some ot'tlre buslzst ports in the U.S. 
I'hc WTB ~rzcbted En its Order emt "'past raaquests have not involved the el~terislve coastal and 
m l p r  river coberagi" as thar proposed it.\. PdciiiCorp] herein."'" 

Tiie VPL frequencies in ~ U ~ S T I U ~ I  are g-4\ i:n~eci by Part 80 of the B: ommlss~on's rules which 
prcwiile. amcng other things. Lhar the m:~r~r~nac rules are in accoraance vvitll applicabIe statutes, 
irarr:rnational treaties. and ngrzeinenls aratl re~crmmei~dations to which [he tlnited States is a party, 
Inclutlin~;, h ~ t  not limiled to tire interrzs!lr;jiaal Felecolnmunicatiuri Union Radio Reg~llations 
(v hic h aitociite the VPC frequencies il-tcxnationally ibr ~naritime ion~mur~~ca t ions ) '~  and the 
Inizrr~ati/~i~ai dlonventi~n r'or :,afety of i tfc at Sea ('"SO1,AS") ~ o ~ ~ v e n t t o n ' '  (signatories to 
S ( I L ~ \ S  will make available shore-bai;i-:tl fa~ilities for rnarntime niobile \ertlice in the band 

!' "7 h:.F.l<. $1  12 14. 
" 1 7  i'.F.ii. 9 t.1216. ' .$ .> . . acifiCoxp, [irq~iesr fi,r Jb i~ i~ i . i .  ( i f '  i,drioits i'i:~t r liil Rlrle,c to Operaic 1,'13C7 . Y ~ : I U ~ I O ~ I S  liart 90 PL:\/K Sfations, 
.Lhppiic~tion File Kos, 0001 958 I56 ;?lid 0001Q,i.;8;:l.i. 
" Orcier at 'qj 6. 
:C .'.,.ze hntci~r?aiioniri I > ~ c c o P ; ? ~ ~ I / ~ ~ ~ L L ~ I ~ ~ ~ I / ~  :/'niot7 l-:si~21io l id:; i~luf i~t~s .  Appendix 18. 
!' 5ee 47 e'.F.ii. 110.1. 



between 156 MHr anti 172  i\r'iib)'". Hiic YlX frequencies involvcd in this proceeding represent 
:hc jest ii~terriationaii) intelop~rdbie ~ i l i i .  iinie radio spectrum avaiiabie in the United states.I9 
Be;aase :-)f the importsnce s ~ i  Ihkish: fre.lh~-c%~dies for maritime co~nlnunications to promote the 
~n*,portant naiionai public nilrc:c6,r in i~r.irltlme s,lfetj and homeland security, these frequencies 
,n~;si be protected 2nd prelcrvcd hr ci:rni:nt and Future maritirnc irse.'" Wliile # 80.123 ofthe 
Co!nmission'c, rilles (47 C.17.R, 2 80. L:l3\ dces provide for servlcc to staiic~ns on land there are 
carefiall> crafted rule pr~vi:~l(ii~$ {hat r-reide i l m ~ t ~  on such operation(;, rncl~rding transmitter 
pctw6qr a d  antenna h e i ~ i l t  iiin~r~tions;, u r 4  rcclulred safety watcheb i n  order to protect the primary 
a123 ~riority marine commlrnrcarlons. i%cifi(,'urp sought maikers ofthese verj rule provisions. 

Tii;: commtssion has preb ioiib;1> held ti1 ar while the public il~teresr uould be served by giving 
Iit.,en.*ee&, ntore tlexibllitj in ti le sise o f  tEat 'L PC tnarrtime spectrlrn; &,a aliowing certain land 
mi:hale ct~erat-ions, the core pt~rpose C S ~ : ~ I I S  of lhis internationaliy allocated radio service 
sptctru~n -- t;, pmmnnrc the smcty ot [ l i e  iirld property at sea -- lniict be ~natntained." The 
Commission has speci5cali) 6ll?cussea ,Irgiktnents relating to expinnded use of VPC frequencies. 
Tn vqjectn~~g s proposal to rzaiiiliate the k. PC ticquencies for PLMRS ube. the Cornmission 
stated: 

[Wlhen the Ccaan:nissioi~ i!;n'ijitted VPC stations tc serve units on lar~d, 
dnd agam M keln 1s convturded VPC licensing to a geographic approach, it 
rernairrtd committed tc7 111 jiintaining the core purpose oflhe Maritime 
Serviie~-liro\ icglrng fix rhe ~~rriclue distress, operation;ll, and personal 
coxnmun~cation.; needs ok ve5sels at sea and on illland wstcrways. We 
recent!) rc berated r h i ~  i'oirlll'lltment in another procecdnng, when we 
rejectec hlai t t ' l 'ch suggesi; on that the watch requ~reinent be modified for 
VIYC: statiorls rhLl t serve units 011 land. We are concerned that 
i m p l e ~ e n t a t o  of Mar9r~:i1s proposed rule changcs woulci undermine that 
purpose by. 211 etlkct, re2li(>cating Part $0 spectrum for prirnary land 
mobile radii> u3e That de~nand for VHF maritime public correspondence 
services ha, decreased c i c ~ s  not decrease our comnnitnlc~~t to marine 
safety. We rccogni~e tbat upwards often mill ion k! .S. arrd foreign 
marir-rers 11- iZlrmerEcarl \\iiit:rS !lave radios that operate In this spectrum, and 
vve fiirther xeei:$!nize thr: ii~purtance of ensuring that there remains 
ddcquarr, cvailabk intei-~rntionally-inleroperable spectrum Is-, the American 
maritime prihlic 10 rneei ;heir colnmon needs, and i b r  purposes of safety 
and sccs~rit> ",Itbough \I\ c: are here proposing to relax the Part 80 
regrilanions t;i, ailsm for nlore efficient use of the spectrum, w7e are not 

( 8  SOLAS EPeguXations, Ch,lpter i4. Re!;. 5.1.5. 
: 9 These ii.eqilencies are :iiiocaied nn an interfiselonai basis for port operatioil. ship mrlvement, and p~iblic 
correspondence, see !nter.nlztioncii 7kic,~~onrmrrii~~~~1iiiii1 i,irzion Radio Kegz/lntioirs. Appendix i 8. 
"' &LJ in ri. C'iirrznro~ii~etiiri~ oj" I ?r.gii'tr(i liecjires/ !-br !I7c;i~~et, ofi'ari 80 Ritles ti, i'rrixii C .ye qf lliuritirne Frequencies 
Foi. Yvi\:n/c? tc;?~d ,\lghiii;. i'on?rr?ri,7r,~urion,r., FC'C' File Nos. 0001 583565, 0001:'83569, DA-04-25 16 (re]. Aug. 12, 
2(104) 7 1'); if7 r.c C'ortnty qfF'lii~e,. (y671iJ;?~.nic,, !Ihrreig ('-. Hnl.ens. (117NI ,2/li1r;TE/! Soliri1rr.n Prrcifie. It?c. Reqriesf for 
Cl;~iiler oj'!'nri 80 Rziies 72, I " ~ P . J ~ I ~  /.SP (!j;\li:i.ii/fi~e J'rcqz~encies For Priiwfi? :.~md A/johr'le Rnciio Counmzmicntion,~. 
File N o s .  900 i 750425,C'OO i 7753000. 000 17'1 30i.::;. 000 1813 17 1. DA 05-137 (rel. Feb. 16, 2005) 7 15. 
'' Ske ,imendment ol'the Conrir~;ssion's Rules C':)ncerniltp Maritirlte Commnn~carions, .li.cond Report nt7d Oro'er 

nilti S~fcond F?,vtlrei. .iotti.c. (1 j ' l9~ , i j : ' t~~e~( l  IZilIi; .; JC~II:inq. PK Docket No. 92-257, 3 1 FCC R.cdl6949, 7 1 ( I  997). 



considering dcrions rhar \r ~ ~ i l d  effectively create a tic ~'llc>ro reallocation or 
\)ther'lzllse rein..t"ir: this 5pdc:trilm from the irtarltinie c o i ~ ~ i n ~ ~ ~ i i t ~ . ~ '  

Thc C'onlrmlssion shouid cons~di:r the 1 xegning procedural background if it decides to review the 
a;%' 33"s Qrder in  this proceed;~ag. 

3. I1 fie FVTB'S Order Bs Not Arbalrarv, Capricious or An Abuse of Discretion 
Tha: instcant tWFR mi olves d r~:c!uest f i p n  ,i rule maiver. In this proceeding. the WTB found, in 
accorciarice with $1.925, t'lat 5u13ject Ic, rile iirl~itations imposed, the undcriyi~~g purpose of the 
subiec:t 1111~3s mould no/ be >cjyved j 7 ~  , ~ C ) ~ J P ~ C : I ~ I O I ~  to the instant c;lsc. and a grant of the waiver, as 
celidntio~?ed, would be in the ~ u h l i c  intr=r{:st, -' Implicit in this decisron is rile fact that the WTB 
a l w  5i.urlsi a grant of the waiter n i t h t ~ ~ t  ~! ie  limitations imposed iaoudd 11ot serve the public 
1n*ic:r~45t. Iherefore, if the e oanri~issloi- rt:Lrisws the WTB Order, the question for consideration 
nz-1st focrrs a11 ~ h e t h e r  the WTE propcrjv ccmsidered and explained ils public interest findings. 
Bcrcarise tilts is riot a ri~lenlaking proce~dding, the WTB has latitude to arrake determinations it 
believes 'ire In rhe public hiirerest witl~c~~at sech~ng or relying on comments. so long as it explains 
jts re,isoning, 

Re7vjewil~g cmrls have found l i r ~ t  an ,i';t:ncv's action is neither arbitrary rltsr capricious so long as 
ah< agencj e carnines the reiekarrt data ,in<! ar-ticuiates a satisfactory explanation for its action, 
includin~ a r,ltional soi~necdiion between the hcts f o ~ ~ n d  and the ckioice rnacie." The examination 
is lin:iteJ tcr iletermining wherher the agtncj considered the relevani factons and offered a 
rakaonal explanation for its cho3d.n poii:: ." .Zn agency's e ~ p l a n a t i o ~ ~   reed not be of '"deal 
cl;riry," hut need siinply raircmallq co~lnct~t  the facts found and the agency's choice. An agency 
has never been 1equira:d to iespcrnd tir c ad i  and every comment, or- to ana ly~e  every issue or 
allcrnatiic raised in the prozeed~ng.'" i l l  n recent decision challenging the denial of a waiver by 
tha, C ~ ~ n t n l t i ~ ~ o n ,  the B2.C. $'ria:~a~t heid that its review was extremely limited, and that it vacated 
w\/azvzr denials aniy ivhen *':lrz. agencj 5 :ea%ons are so ins~xbstantial as to render that denial an 
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ahtse 01' dlxretion."- 

The WTF) Order ciear81 and saiccinccly radi~~nsidered the relevant hctors involved in this 
pr: ceed:ng and offered a ~n~ii?n: i l  explara:llioar for its chose11 polica. 7 hc WTB explained that 

." '- iilariFTEIA. ING. and kiobex ?ueru,:ork Services. ],LC, .L'orice of Pi.oposedi?ui:~ .\faking, WIT Docket 
NO. 04-75;. 19 FCC Rcd i.5;!15 :2004:,, 7 13, 

" g,.!rzkr; 5 .  47 C.F.R 8 i .915(b)(la) pr.ovides that to grant a waiver the Comr~lEssio~z must find that (a) the 
rrnderlying purpose of the rule(s) would 11ot be sisrvecl or would be frustrated by application to the instant case, and 
gr;!ilt of the requested waivtr \;\o:lid be in the ~!r!O:iic Interest; or, !b) in light of unique or unusual circumstances, 
application of the sule(s1 w.,~uid be inr:quitabie. u i ~ d ~ i i y  burdensome. or contrary to the public interest, or the 
applicant nas 110 reasonabic allernalive. 47 C1.F.K 5 1.97:i(b)(3); see aiso it:-!(I'Radio 17. FCC'. 418 F. 2d 1153, 1159 
(D C. Cir, 1969). 
.:4 \ f t  ' i c e  . . I  I .  ! F r i .  . 1 1 .  . 0 ,  3 . 9 4 ( 3 :  /?ej . fb!~f f  V. !\'RC5, 105 F.3d 
71 3 ,  722 (i1.C. Ci:. 1997), 
)i . 
- : nired,";trrte; . l ir  liwr .?.irfn 1.. i.:~l,,i. 298 F'.-;d ,99?. I005 (D.C. Cir. 2003). 
" 'Sz  i-llinm.\rrrr 1 7  ('icrrk. 7-41 F.7d Ci I .  408 ( ibL(.Clir.i984). 
'7 -- 
- /<'(? i ; /#>ba/  d'or?zmzinicn~io~~.? v. I.'('( : 428 F ?J 261, 269 (D.C. Cir. 20051: citing BI_)J9(:=S'. lrlc. I,. FCC, 35 i F. 3d 
I 1 :'7, 1 IPi-82 1D.C. Cir, 1003) {citing \ifoiti7ft.ir:x Soi'iitiorls, Lf t l  C: FCC, 197 i;' 3J5i3 (D.C7. Cir. 19?9/. 



mitile. or? tile one hand thts rcqkiest was . i~~tt lar  in many respects ta other naiver requests, it was, 
or- ~ h t :  other "and, vr:r> diffsltcni clue $0 rhz extensive coverage of the Pacific coastline - 

(~nprc~xln-rattly 450 miles) , ~ ~ a r l  tire c c ~ l L ~ ;  ]bait River (with some oi  the biastcst ports in the 
cotinrrq) (Order 6). a'he 1' i R discus-ed !.he lJSCG propagation analysis, and indicated that 
rhcre was disagreen-nent es \I hcther there \s,o~xld be interference fiorn thtt proposed operations, 
arlcl notcd ii. \ \as srlggestecl th:3t there ar t  other svtlys to mit~gate inferfcrencc (Order Tj 7). The 
k%TR [ha-1 bent on to iitssrrss the setbcck 05 provided for in the in response to the C'ornrnon~vealth 
oji f7itpnrrtr ~ a i v e r  request and rioted ltlal the 20-mile geographic setback proposed by MariTEL 
mrCi Pdc~flCc~rp was su,)s~~inii~ill:: less thnfl the setback deemed in~nfflcient in Virginia for the use 
of ,415 C'hannei $TB, and iridiz~rted ~t ri:t:irgnized the importance uf interference free AIS 
operations a ~ d  other marif inat  commrxirit ations (Order "I). With respect to other VPC 
chennels, the WTB lndicated i t  helievcd tirere should be some sethaclLs rn response to the instant 
Pw~itver rcqrrest, and inciicatetl t!.i,~t tho>(: etbachs be 20 miles fiom the coast and the Columbia 
Wiaer (C1r.ti;t.r Ti 9). I'hils, the WTB f o u n ~ ~  th?t the 20-mile setback proposed by PacifiCorp was 
insdequate to protect AlS operalions b ~r rha 20-mile setback coupled with the condition applied 
in other ilta~iiar M ai\iers that  two ntet ferelce hc caused to current IIr riiture maritime 
c:srilrnunicatlons no~ilcl b t  adcqi~ate to protect other maritime coli~r~lunicarions (see Order VO). 

PaiifiCnrrp g-esents sever~ii a r p  tnent5 a ?  to ivhj  the WTB Order r:, arbitrary, capricious. and an 
abi~se of discretion. Bi:calise PaciflCor.lr failed to comply with the rules requiring concise and 
plainly state(: question., for review. it r.aicbed reveral arguments, rnnny of uhich are irrelevant to a 
re.+ ie15 ol'the WTB decision. 4 i  is ek tdcnt from a rcvieu of PacitiC orip's Request for Waivers, 
its Irgunrentc* large]? ri:prc:sent the samc .~rgan~ents raised rn that request. PaciliCorp's relevant 
argumer~ts i n  ~ t s  AFR revclve droiliid tl-tr;" 70 n~ilr: setback and technical proposals to mitigate 
nnisrferei~ce, An exa~ninariorr oC1Pai:iiiGorp s arguments reveals that the Commission considered 
all of the issiles raised s y  "aciflE_'orp in acting on the rule ualver requests in accordance 
wilrh lhe public interell recluirelnents 01 { l.92 of the rules, considered the relevant factors and 
o f i red  a rational expiiz:natiola f9r its deci ; io t l .  

PacifiCorp alleges that the 20 mile setl1ai:k ;idopted bq the Commission was not suggested 
anyu here in the record, amla tlaat the s~:~bal;k was. therefore, arbitrarily adopted without any 
rei~soneti explanation. 1 Llrs 34)-rtzile setback: was. in hct ,  suggested by IjaciliCorp in its waiver 
Teyuest as that was the setback suggested to protect MariTEL's operalions on maritime Channels 
85 and 8?. the two channels b\/iariTEL \%a:; mair~raini~lg for maritime c o ~ n m ~ ~ n i c a t i o n s . ~ ~  
EL ~dently, PzcifiCorp I>eli;.aietl that a 2*)-~?1ilc setback was necessarj to protect maritime 
cslnmunications. Lbhi,c PacifKorp did cuggesl additional technical palanleters along with the 
30-mile retback. the U7 LE cxpinaned it believed that the 20-mile sztback, coupled with the 
cor;di;ion that PacifiCcrp 11ot cause 1ntt.1 ierence to current or future maritime communications 
would protect maritime coim~nrtrrr~catior~s and therefore serve the p ~ ~ b l l c  interest." In making 
rhb Ei~dzng. the Commission 11crted eha; I here was disagreement o l~er  whether there would, in 
fact, he iriterterence from rhe proposed operstions. and explained that there were various 
propcsals presented ro mirigace interfcre~~ce."' 

38 <ce 2 ,  g Pac~iiCorp 4FR. pp 2 . 4  
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61-e E /r~IIdr a 8-1 C) 
/ i' i i  41 " F 'ac~f~Co~p also aliege4 t h t  the \h 7 r?'s dec~slon was arbitrary and c,ipricio.is because it faded to 

aclino\.iiedge or a te  Pacific nrp's (Pppc~srtlon, .p;c~i;c,~Ily ~ i t h  respect to "technical ;tlternatives" proffered by 



4, The IJSCG Dici Not Engage i ~ t ;  blmpe~*missible Ex PrrHe Contacts 
Pici1:Ctii.p alleges that the L?d--G made -mpermissible exptrrle contactis with the FCC staff. 
Elf en asqumlng for the sake of argelmem that such contacts were ~-n;adc, these contacts would be 
exempt ~ i r~der  the Commis5io1r'c, eulxr l* i r  rules. Section I .  120451 clf the Commission's rules 
prr~vrdee~ an exernpticln for e.x j? i r tc  presentations where the F'eder;ll agency making the 
prcselatation shares jurisdiction ,h~ith the i-C3C Section 80.2 ofrile rules, relating to "Other 
rc;iluiatic:i~s that apply" 5pecitit ally prc,\nifei that "The Cornniand;i~~"E U 5 Coast Guard has 
p r o ~ i ~ ~ l g a t e d  reguiarions i ~ h i c h  ~fffccct rat110 teiecommunication equipment carriage . . . 

' 3  retj~iiremenrs for certain snips " The :iSC'G is a military service responsible for, among other 
thing>. prom,tig~ting and enfirrclng it-cu~ations for the prornotio~r id safety of life and property 
01. th:: high seas and natei-s srsbject to ikr: jisr~sdiction of the U.S." In turtherance of its mission, 
the USCG has prornul;;atccl rtlics neqrtlriilg ~Xle ~arr iage  of equipment operating within the 156- 
l h 3  h 4 H ~  trcyuency blind 10 provide lbr :otnmunications with public coast stations." The 
IJ\C.G also actively particci2;ites in thc h rmuiation and adoptton of  rreat~es. agreements and 
recommendations orthe 171 lJ a d  SO1 4% 10 which Part 80 ofthc Commissions rules are 
su!~-iect.'~' 

Fti;~her~-nore, the Xnter:latio~zab kfaritimse Organization ('"IMO'") hns noted that distress and safety 
commlui:icstions with *,ratiems operatea 19 tire USCG are insurf-ic~cnt in themselves for ensuring 
rh:. satet) of vessels tcr whtch tile tiSC3(s (and rhe Commission) 1s responsible.j7 Participation in 
this proceedly b j  rile IJSCG i\ specific:-ily related to its functions of protecting the safety of life 
and property, and prott:ctinq the cafet) a,ld ~~ecurity of navigation ~n our nation's waterways. 
Tl:: ! JSC'G i j  not seeking spe~;:r~u~~ fi~n all;, own irses as alleged bj Pac~liCsrp; rather the USCG's 
interest nn ~ h t s  proceeding is ed ensure rI~Lit  the 5pectr~lm needs of the maritime community to 
urlon-1 it is refponsihlc. arc and will co lilnuc to be met. As noted earlier and as recognized by 
the Comm~s~,ior,. the speczrunl addresw.f in this proceeding is the dasa remaining internationally 
inr;ri>perablc spectrtlm available in the I nited States. Any Cornr~iissior~ decision concerning 
these frequencies afikcts the oierall PJ',< C ~nissron, ~bhich incltrtlt:~. but is not limited to, matters 
ci.rrccmlng rnilirary opesar~itcs and eirrlcelmr. homeland secrrrlty, safety oi'life and property on 
th: I\ aterl$a;/s. and the safctj aiid seclmrl;y of navigation. 

Pa;lfii:orp. Other than ineni.ioning that "technicai alternatives" were proffered, I%ciiiCorp offers no explanation of 
how fhese aitcrnatives would have hac a hcariilg on the WTB's decision. Wllibr the U T B  did not cite the 
Opposixio;:, i t  ?it1 indicate in its Orcirr lii~nt therc *\;ere serieral proposals presented fbr interference mitigation 
(C3tticr. 7). So, the fact that tho Oppositior: wii!; not cited does not mean that the proposals were not considered by 
the bi'TB ill making its ptrblis interest finding. 
I' 47 (3.F.R. 5 I .1204[5) 
"! 47 C.F.R. 8b.2. 
; 1 .'kc 14 C1.S.C'. $ I .  
.; 1 

bee 14 i.!.S.C. 3 2. 
" a'ee 46 (_'.FA. 28.245{a)(1) ("Eacfr ,vessel mtisl be equipped with a VHF radiotelephone capable of transmitting 
and rccrziving on the frequency or. frzqiiencies n.i:i-xi~? the 156-162 MHz band necessary to communicate with a 
~ u b l i c  coast station . . . ,"). 
3 6 See .-17 c--'.F.R. 4 80.1 . 
3 .-. .jee SO:-AS ikguiations. t.zhapter i fi. Megui~i~on 4.1.8 ("Every ship. while at sea shall be capable of transmitting 
a r~d  rei:ei\ring general radiocoin~~~unIc;itions to arid from shore-based radio systems . . . ',li 



Based or9 the itoregoin:;. it is cir,zr tha: ill.,: USCG shares ju r i sd i~ t~or~  over the subject matter 
incoived in this proceeding. I t -  an e s p u / c  c,ontact were made, it woilld be exempt under the 
Cc:inr-aiission's rules, 

PacltiCcrp nsxt argues that wer, if an a7r ~ ~ ~ r f e  contact. is exempt. there must be a disclosure by 
fht: ~ogrmission." lhts i ;  niii complr::ciy accurate because the rt.~le provision only requires 
**pew fa~ttlal inforanation' to bs disclosed."" I'acifiCorp does not pro$ ide an explanation of what 
*'I?::\+'' ir18brmatron i t  beiieves was inicsived. A review of the formal pleadings filed 
demonstrates that e\ieryth~rag the W TI3 I c ,ied upon in its Order \vim.; contair~ed in those filings. 
A*, da-,cussed prwm~'LS;y, fl-le norlon ol'a 20-mile setback (which PacifiCorp alleges was inserted 
at the behest of the USCG) R , L ~  antroderc.ed by Mari7'EL and PacitiCorp in their filings as that 
t\ iricia \I 3s necessary to protect :he mal-lt,rnc,- communications that Mari'TEL ~bould be providing. 
It is quite rc:assnable for the C'ommissm>ar to conclude that a 20-mile xtback would be necessary 
lo protea ail ~naritime conlsniil-i,catlonG, ai-id that conclusion couid be drawn from the record. 

PacifiCo.-p also argues that hccause tlat USCG is a '"partj" in t11c croceedimg, it is not entitled to 
an exemptioi~ in accordan~e \vitti 5 1.1 204(a)(6)." This rule pro.clision relates to specific parties 
and proceedings oni), and is i~o' a ge~~~:l.xl overall prohibition. (dhtiousky, if the Commission 
had interlded to make this pro%, is1011 appii:~:able in all circumstances, it v,/ould not have singled out 
thcsc parties and proceedings. "herelc rr, this provision is inapplicable lo this proceeding. 

Aa:cordingly there has been no rinpenl~ic,sible cxpurte contact I-)) the US(36. As discussed 
previously at Sec t io~~  I .  hereill. ,m A F I t  is, not the proper vehicle iu brmg this issue to the 
attention of the Con~mission, and even if s3L \/iolation of the expurte rzlPc.s occurred, it would not 
trigger a n  aireolrtatlc reversal (\Sthe N'j'k!'s tiecision as suggested by PaciflGorp. 

For all ofthe foregoing rsasoizs, the Pirrrred States Coast Guard beiieces that PacifiCorp's 
4i?pElcar~on %r Review oho~ild k-re ~ur~i~u~iiraly dismissed or. in tile alternative, denied in all 
re5pects 

Sincerely, 

JOSEPH D.H ERSFY, Jr .  
Chief, Spectrum kianagcmesit Division 
By Direction of the Co:mmanclant 

'' i-facifiCorp AFR 2 1. 
jg 4 7  CS.F.R. 1.1_?04(a)(5). 

'" FbacifiC~-lrp AFR 21-22. 
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1. Miltoll E~OLVM, do herebp ccrerfr rhat 011 rlnls 24"' day of Ailgust 2006, the foregoing opposition 
ts ISae ifiCorp s Apyiication 4.01 3 ea/ie\\ :\;is served on the following persons (via hand-delivery 
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Federal Coinnnunicaticbrls Comrnr sslon 
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Jeffrey L. Shcicton. Esy. 
McDem~otk Will &, Emery LLP 
(700 Thirteenth Street, N?V 
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Acting Bureau Chief 
Wireless Telecommunication Bureau 
Federal Co~i~murnicat~ons Commission 
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